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Pursuant to the Public Notice released November 22, 1996, in
the above docket (“Infrastructure NPRM”), the Association for
Local Telecommunications Services ("ALTS") hereby replies to
comments on the Commission's proposed implementation of Section
259 of the Telecommunications Act of 1996.

I. THERE ARE NO “NON-COMPETING CARRIERS”

UNDER THE TELECOMMUNICATIONS ACT OF 1996.

Although the Telecommunications Act of 1996 became law
almost a year ago, it is apparent from the initial comments in this
proceeding that many telecommunications providers are having a hard
time shaking off their old monopoly mindsets. Time and again in the
initial comments various parties make references to “non-competing
carriers” as though such a status were either self-evident, or else

created by Section 259.' USTA leads the way by trotting out the

! See, e.g., OPASTCO at i: “Section 2 is i

maintain and foster non-competing LEC arrangements that benefit the
public by enabling carriers lacking economies of scope and scale to
provide services or access;” Sprint at 3: sharing arrangements

(continued,..
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oldest disguise of all for anticompetitive activity, “universal

service”;

“Section 251, as a competitive provision, requires incumbent
LECs to provide unbundled network elements to carriers that
plan to provide service in the incumbent LEC's service area.

By contrast, Section 259, as a universal service measure, is
designed to make network infrastructure capabilities available
to universal service providers that lack economies of scale and
scope only where the QLEC plans not to compete” (emphasis in

original; USTA at 6).
ALTS strongly urges that even if the Commission possessed
USTA's omniscient ability to discern which carriers “plan not to

compete,” it should refuse to recognize any such category for two

compelling reasons.

First, nothing in the language of Section 259 mandates either
bilateral agreements not to compete, or unilateral declarations of
an intent not to compete. Rather, this section simply requires that

any particular facilities acquired by a qualifying company pursuant

1(...continued) :
under Section 259 only available “where the requesting qualifying
carrier isg gg; competing with the ILEC;” NYNEX at i: Section 259 is
available “where the qualifying carrier is fulfilling universal
service obligations and does not compete with the ROV viding

carrier;” Pacific at 4: “ ... a non-competing qualifying carrier may
elect infrastructure sharing under either Section 259 or 251;" GTE

at 2: "LECs entering into infrastructure sharing arrangements are

n m itor ...;" SWB at 1: “ ... infrastructure sharing
agreements are to be a matter of negotiation between non-competing
'qualifying carriers;'” Ameritech at ii: USTA proposal accommodates
“the divergent interests of both incumbent local exchange carriers
as well as non-competing qualifying local carriers”; emphasis
supplied.
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to this provision not be used in the provisioning incumbent's
territory. Section 259(b) (6). The statute as a whole clearly
permits a qualifying carrier to compete in a provisioning
incumbent's territory -- such as by acquiring unbundled network
elements or reselling services under Section 251, or by building new
facilities. The only restriction imposed by Section 259 is that
qualifying carriers cannot employ Section 259 facilities in their
competitive efforts.” Thus, there may be facilities which cannot be
used competitively, there are no carrier ich hibi

from competing.’

Second, the legislative history of Section 259 expressly states
that: “The bill does not grant immunity from the antitrust laws for
activities undertaken pursuant to this section” (SEN. REP. NO. 104-
230 at 34). Thus, any attempt by the Commission to try to issue

implicit antitrust immunity to so-called “non-competing carriers”

? NYNEX also tries to argue that Congress did not intend for

agreements between adjacent LECs to be encompassed by Sections 251

and 252 (NYNEX Comments at 7-9). However, NYNEX fails to mention
the Commission has already rejected these same arguments in its
Interconnection Order, CC Docket No. 96-98, § 162 n. 310, Y 165-

171. Inasmuch as NYNEX did not choose to challenge this finding in
its brief filed November 18, 1996, in the Eighth Circuit's review
proceeding of the Interconnection Order (¢cf. OPASTCO's Comments at
n. 2)), NYNEX is not able to challenge that finding here -- or to
pretend it does not exist.

> See US WEST Comments at 6: “ ... any infrastructure sharing
agreement may not involve a market allocation agreement between the
incumbent LEC and the qualifying carrier. The Commission does not
have the authority under the infrastructure sharing Section of the
Act to permit carriers to allocate markets.”

- 3 -



ALTS - January 3, 1997

would be doomed to failure.

Chairman Hundt recently underscored the overarching role of
competition in the Telecommunications Act of 1996 (December 24th

release concerning the Commission's agenda for 1997, at 2):

“Congress wants competition, not co-competition. We w 1
competitive war, not a gtandoff in which incumbent companies
warily eve each other, but never really enter each other's
market

“‘Detente is not what the Telecommunications Act of 1996 was
supposed to be about.” (Emphasis supplied.)

The Chairman's remarks are particularly appropriate here, where
the “detente” sought by USTA for qualifying carriers is completely
unnecessary in order to carry out Section 259. As ALTS noted in its
initial comments, Section 259 can be implemented without requiring
(or permitting) qualifying carriers and provisioning incumbents to
agree not to compete, a permission the Commission clearly has no
authority to grant. As NCTA suggests in its comments (at 4),
qualifying carriers should be permitted to use Section 259 services
and facilities for any purpose, provided only that when such
services are utilized outside the qualifying carrier's universal
service territory, the provisioning incumbent must be compensated

for such use pursuant to the pricing standards of Section 251.
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C LUST
For the foregoing reasons, ALTS requests that the Commission

implement Section 259 consistent with the pro-competitive intent

of Congress reflected throughout the 1996 Act.

Resgpec ly submitted,

Richard J. zger

General Cou el

Association for Loca
Telecommunications Services

1200 19th Street, N.W.

Suite 560

Washington, D.C. 20036
{202) 466-3046

January 3, 1997



CERTIFICATE OF SERVICE

I hereby certify that the foregoing Reply Comments by the
Association for Local Telecommunications Services was served
January 3, 1997, on the following persons by first-class mail or

hand service, as indicated. 27;%75;Z;ievc<4/£§

M. LoUise Banzon




Thomas J. Beers

Deputy Chief, Legal, IAD
Common Carrier Bureau
FCC, Room 500

2033 M St., N.W.
Washington, D.C. 20554

Kalpak Gude

Common Carrier Bureau
FCC, Room 544

1919 M St., N.W.
Washington, D.C. 20554

Lawrence Fenster
MCI Telecommunications Corp.
1801 Pennsylvania Ave., N.W.

Scott K. Bergmann
IAD

Common Carrier Bureau, Room 500
2033 M Street, N.W. 20554
Washington, D.C. 20554

ITS Inc.

2100 M Street, N.W., Suite 140
Washington, D.C. 20037

Mark C. Rosenblum
Peter H. Jacoby
AT&T Corp.




Jay C. Keithley

Sprint Corporation

1850 M St., N.W.

Suite 1100

Washington, D.C. 20036

Michael J. Shortley, III
Frontier Corp.

180 South Clinton Avenue
Rochester, NY 14646

Jamesgs S. Hamasaki

Lucille M. Mates

Pacific Telesis

140 New Montgomery St., 1526
San Francisco, CA 94105

Gail L. Polivy

GTE Service Corp.

1850 M St., N.W.

Suite 1200

Washington, D.C. 20036

Robert M. Lynch

Durward D. Dupre
Southwestern Bell

One Bell Center, Suite 3520
St. Louis, MO 63101

Alan N. Baker

Ameritech

2000 West Ameritech Center Dr.
Hoffman Estates, IL 60196



Cambell L. Ayling M. Robert Sutherland

NYNEX A. Kirven Gilbert III
1111 Westchester Avenue BellSouth Corporation
White Plains, NY 10604 Suite 1700

1155 Peachtree Street, N.E.
Atlanta, GA 30309-3610

David L. Brenner Glen S. Rabin

Neal M. Goldberg ALLTEL

David L. Nicoll Suite 220

NCTA 655 15th St., N.W.
1724 Massachusetts Ave, N.W. Washington, D.C. 20005

Washington, D.C. 20036

Margot Smiley Humphrey David Cosson

Koteen & Naftalin, LLP NTCA

1150 Connecticut Ave, N.W. 2626 Pennsylvania Ave., N.W.
Suite 1000 Washington, D.C. 20037

Washington, D.C. 20036



Lisa M. Zaina

OPASTCO

21 Dupont Circle, N.W.
Suite 700

Washington, D.C. 20036

Mary McDermott
Linda Kent
Charles D. Cosson
Keith Townsend

1401 H St., N.W., Suite 600

Washington, D.C. 2005
UsTA

Robert B. McKenna
US WEST, INC.
Suite 700

1020 19th St., N
Washington, D.C.

W,

20036



